STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

TI SSANY STANDLEY, on behal f of,
and as parent and natural
guardi an of DAVANTE SM TH, a

nm nor,

Petitioner,
VS. Case No. 05-0881N

FLORI DA Bl RTH RELATED

NEUROLOG CAL | NJURY

COVPENSATI ON ASSOCI ATI ON,
Respondent ,

and

JOHN V. PARKER, M D. and
ADVANCED WOMEN S HEALTH
SPECI ALI STS

| nt ervenors.
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FI NAL ORDER

Wth the parties' agreenent, the Division of Adm nistrative
Hearings, by Adm nistrative Law Judge WIlliamJ. Kendrick, held
a hearing in the above-styled case on Decenber 16, 2005, by
t el econf erence.

APPEARANCES

For Petitioner: Tricia A Madden, Esquire
Tricia A Madden, P.A
500 East Altanonte Drive, Suite 200
Al tanonte Springs, Florida 32701



For Respondent: Wendel | B. Hays, Esquire
Broad & Cassel
390 North Orange Avenue, Suite 1100
Ol ando, Florida 32801

For Intervenors: Ruth C. Gsborne, Esquire
McEwan, Martinez & Dukes, P.A
Post O fice Box 753
Orlando, Florida 32802-0753

STATEMENT OF THE | SSUES

1. \Wether Davante Smth, a mnor, qualifies for coverage
under the Florida Birth-Rel ated Neurol ogical Injury Conpensation
Plan (Pl an).

2. \Wether the hospital and the participating physician
conplied wth the notice provisions of Section 766.316, Florida
St at ut es.

PRELI M NARY STATEMENT

On March 9, 2005, Tissany Standl ey, on behalf of, and as
parent and natural guardian of Davante Smth (Davante), a m nor,
filed a petition (clain) with the Division of Admi nistrative
Hearings (DOAH) to resolve whether Davante qualified for
coverage under the Plan and whet her the healthcare providers
conplied with the notice provisions of the Plan.?

DOAH served the Florida Birth-Rel ated Neurol ogical Injury
Conpensati on Association (NICA) with a copy of the claimon
March 9, 2005, and on July 29, 2005, follow ng a nunber of
extensions of time within which to do so, N CA responded to the

cl aimand gave notice that it was of the view that Davante did



not suffer a "birth-related neurological injury,"” as defined by
Section 766.302(2), Florida Statutes, and that, given the

provi sions of Section 766.313, Florida Statutes, and Davante's
date of birth (June 27, 1996), the claimwas tine-barred.
Nevert hel ess, since Plan immunity may be a viable defense to a
civil suit, and the adm nistrative | aw judge has excl usive
jurisdiction to resolve whether a claimis conpensable, N CA
requested that a hearing be scheduled to resol ve whether the
clai mwas conpensable. See 88 766.301(1)(d), 766.303(2), and

766.304, Fla. Stat.; Oleary v. Florida Birth-Rel at ed

Neur ol ogi cal Injury Conpensation Associ ation, 757 So. 2d 624

(Fla. 5th DCA 2000). 1In the interim John V. Parker, MD., and
Advanced Wnen's Heal th Specialists were granted | eave to
i ntervene.

At the hearing held on Decenber 16, 2005, to address the
i ssues of conpensability and notice, no testinony was offered.
However, the parties stipulated to the factual matters set forth
in paragraphs 1 and 2 of the Findings of Fact, and Joint
Exhibits 1-3 and Intervenors' Exhibits 1-7 were received into
evi dence. 2

The transcript of the hearing was filed January 10, 2006,
and the parties were initially accorded until January 20, 2006,
to file witten argunent or proposed orders. However, at

Petitioner's request, the time for filing was extended to



January 30, 2006. The parties' proposals have been dul y-
consi der ed.

FI NDI NGS OF FACT

Stipulated facts

1. Tissany Standley is the natural nother and guardi an of
Davante Smith, a mnor. Davante was born a live infant on
June 27, 1996, at Florida Hospital Altanonte, a hospital |ocated
in Altanonte Springs, Florida, and his birth wei ght exceeded
2,500 grans.

2. The physician providing obstetrical services at
Davante's birth was John V. Parker, MD., who, at all tines
mat erial hereto, was a "participating physician" in the Florida
Birth-Rel ated Neurol ogical Injury Conpensation Plan, as defined
by Section 766.302(7), Florida Statutes.

Cover age under the Pl an

3. Pertinent to this case, coverage is afforded by the
Plan for infants who suffer a "birth-rel ated neurol ogi cal
injury," defined as an "injury to the brain or spinal cord .
caused by oxygen deprivation or nechanical injury occurring in
the course | abor, delivery, or resuscitation in the i nmedi ate
postdelivery period in a hospital, which renders the infant
permanently and substantially nentally and physically inpaired.”

§ 766.302(2), Fla. Stat. See also 88 766.309 and 766. 31, Fl a.

St at .



4. Here, Petitioner and Respondent were of the view that
Davante did not suffer a "birth-rel ated neurological injury,” as
that termis defined by the Plan. In contrast, Intervenors
harbored a contrary opinion, but failed to produce conpelling
proof to support their position.

Davante's birth and i nmedi ate
post natal course

5. The nedical records related to Davante's birth revea
that at or about 3:25 p.m, June 26, 1996, with an esti mated
delivery date of July 8, 1996, and the fetus at 38 2/7 weeks
gestation, Ms. Standley presented to Florida Hospital Altanonte
for induction of labor. Notably, Ms. Standley was not in |abor?
when admtted, and fetal nonitoring revealed a reassuring fetal
heart rate.

6. Wth regard to Ms. Standley's |abor and Davante's
delivery, the records reveal that Pitocin induction started at
or about 6:00 p.m; M. Standley's nenbranes were artificially
ruptured at 7:00 p.m, with clear fluid noted; and evi dence of
regul ar uterine contractions was docunented at 8:30 p. m
Thereafter, Ms. Standley's | abor slowy progressed, and at
4:35 a.m, June 27, 1996, Davante was delivered with Apgars of 7
and 9, at one and five minutes, respectively.® According to
Dr. Parker's Cinical Resune, Davante's vacuum assisted delivery

was W t hout conplicati on.



7. Follow ng delivery, Davante was bul b suctioned, given
tactile stinulation and bl owby oxygen by mask for five mnutes,
and transferred to the newborn nursery. There, initial newborn
exam nation was nornal except for evidence of tachypnea and
decreased novenent of the right arm Davante's history from
adm ssion until discharge on June 30, 1996, was docunented in
his Cinical Resune, as follows:

PROBLEMS

1. Transient tachypnea of the newborn. The
infant did not require oxygen therapy.
Tachypnea resol ved by 24 hours. The chest
X-ray was unrenmar kabl e. Findi ngs were
consistent with transient tachypnea of the
newborn. An arterial blood gas was norna

in roomair and transient tachypnea

resol ved.

2. Patent ductus arteriosus. The infant
was noted to have a heart nurnur on day #1.
An echocar di ogram was done on June 28, 1996,
and showed a smal|l patent ductus arteriosus.
The renmmi ning cardiac structures were

nor mal .

3. Sepsis ruled out. The infant received
three days of anpicillin and gentamcin. A
bl ood culture was drawn on July 27, 1996,
and was negative. A urine wellcogen was
done and was negative. The infant remained
clinically stable with normal conpl ete bl ood
count (CBC). Antibiotics were discontinued
after three days. Blood culture renai ned
negati ve and sepsis was ruled out.

4. R ght brachiopl exus injury, Erb-Duchenne
pal sy. The infant does not nove the right
arm Right hand exhibits good grasp and
noverent. Qccupational therapy and physi cal
t herapy evaluated the infant and instructed



t he nother in passive range of notions. The
nother is to do passive range of notion
exercises five to six tines a day and the
baby is to be followed up on an outpatient
basis with Osteen Kinberly for physica

t herapy and the infant is also to see

Dr. Borrero in one nonth for evaluation.

FI NAL DI AGNCSES:

1. A 38-WEEK, LARGE FOR GESTATI ONAL AGE,
MALE | NFANT.

2.  TRANSI ENT TACHYPNEA OF A NEWBORN,
RESOLVED

3. SEPSIS RULED QUT.

4. RI GHT BRACHI OPLEXUS | NJURY, ERB-DUCHENE
PALSY.

5.  SMALL PATI ENT DUCTUS ARTERI OSUS.

The baby's physical exam was w thin nornal
l[imts on the day of discharge except for
pal sy of the right arm. . . . The baby was
di scharged hone with the nother on June 30,
1996, on ad lib fornula feedings and is to
see Dr. lyer for routine well baby care.
Appoi ntmrent to be nade this week. The baby
is also to see Dr. Osteen Kinberly for

pedi atric HCG FU for physical therapy and
occupational therapy followp. The nother
is to do passive range of notion exercises
five to six times a day and she is
instructed to call Dr. Borrero's office in
one nonth for an appointnment to eval uate

br achi opl exus pal sy.

Davante's current presentation

8. Currently, Davante presents with a right brachia
pl exus pal sy (an Erb-Duchenne palsy), wth substanti al
i mpai rment of the right upper extremty, that is likely to be

permanent.> However, apart fromthat physical inpairnent,



Davante i s otherw se neurol ogically sound, w thout evidence of
inmpairment in his left upper extremty or lower extremties.

9. Regarding Davante's nental status, there was sone
di sagreenment. Dr. Robert Cullen, a pediatric neurol ogi st
associated with Mam Children's Hospital, who exam ned Davante
on June 3, 2004, was of the opinion that Davente evi denced a
cognitive disorder (an auditory nenory, sequencing and retention
di sorder), which was |ikely permanent in nature. However, he
did not, at the tinme, consider it substantial, and Davante's
subsequent devel opnent does not suggest ot herw se.
(I'ntervenors' Exhibit 1, page 22). In contrast, Dr. M chael
Duchowny, al so a pediatric neurol ogi st associated with M am
Children's Hospital, who exam ned Davante on July 11, 2005, was
of the opinion that Davante's nmental status was age appropriate
or, stated otherwi se, normal. Here, given the absence of any
proof that Davante suffers a substantial nmental inpairnent, it
is unnecessary to resolve any conflict that may exist between
t he opi nions of Doctors Cullen and Duchowny, since absent
evi dence of a substantial nental inpairnment Davante does not

qualify for coverage under the Plan. Florida Birth-Rel ated

Neur ol ogi cal I njury Conpensati on Association v. Florida Division

of Administrative Hearings, 686 So. 2d 1349 (Fla. 1997)(The Pl an

is witten in the conjunctive and can only be interpreted to

requi re both substantial nental and physical inpairnment.).



Simlarly, it is unnecessary to resolve whether, if nmentally
i npaired, such inpairment is related to birth trauma, as opposed
t o anot her eti ol ogy.

The cause and timng of Davante's physical inpairnent

10. As for the etiology of Davante's physical inpairnent
(a brachial plexus palsy of the upper right extremty), the
proof is conmpelling that such inpairnent was the product of a
right brachial plexus injury (a stretch injury to the brachia
pl exus) Davante suffered during the course of delivery, and was
not the product of a brain or spinal cord injury. 1In so
concluding, it is noted that a brachial plexus injury, such as
that suffered by Davante, refers to damage to a network of
nerves (a "plexus") that lies outside the spinal cord, and does
not involve the brain or spinal cord (or, as they are conmonly
referred to, the "central nervous system').® (Joint Exhibit 2,
page 7 and 10; Joint Exhibit 3, page 17 and 18. See al so
"pl exus,” and "brachial p." under "plexus," Dorland s
II'lustrated Medical Dictionary, 28th Edition, 1994.)
Consequently, Davante's injury is not conpensable under the
Pl an.

The notice issue

11. In addition to Petitioner's claimthat Davante does
not qualify for coverage under the Plan, Petitioner also sought

to avoid Plan immunity by averring, and requesting a finding



that, the hospital and the participating physician who delivered
obstetrical services at Davante's birth (Dr. Parker) failed to

conply with the notice provisions of the Plan.” See Gal en of

Florida, Inc. v. Braniff, 696 So. 2d 308, 309 (Fla. 1997)("[A]s

a condition precedent to invoking the Florida Birth-Rel ated
Neur ol ogi cal Injury Conpensation Plan as a patient's exclusive
remedy, health care providers nmust, when practicable, give their
obstetrical patients notice of their participation in the plan a

reasonable time prior to delivery."); Board of Regents v. Athey,

694 So. 2d 46 (Fla. 1st DCA), aff'd 699 So. 2d 1350 (Fla. 1997);

Schur v. Florida Birth-Rel ated Neurol ogi cal Injury Conpensation

Associ ation, 832 So. 2d 188 (Fla. 1lst DCA 2002). However, since

the claimis not conpensable, it is unnecessary for Petitioner
to have a favorable resolution of the notice issue to proceed
with her civil suit. Nevertheless, to avoid any further del ay
shoul d the concl usion regardi ng conpensability be disturbed, and
to all ow cont enporaneous review of the conclusion regarding
notice, the issue will be addressed.

The notice provisions of the Plan

12. At all tinmes material hereto, Section 766.316, Florida
Statutes (1995),% prescribed the notice requirenents of the Plan,
as foll ows:

Each hospital with a participating physician

on its staff and each participating
physi ci an, other than residents, assistant

10



residents, and interns deened to be

partici pating physicians under s.
766.314(4)(c), under the Florida Birth-
Rel at ed Neur ol ogi cal Injury Conpensation

Pl an shal|l provide notice to the obstetrical
patients thereof as to the limted no-fault
alternative for birth-rel ated neurol ogi cal
injuries. Such notice shall be provided on
forms furnished by the associati on and shal
i nclude a clear and conci se explanation of a
patient's rights and |imtations under the
pl an.

13. Pertinent to this case, the Florida Suprenme Court
described the legislative intent and purpose of the notice
requi renment, as foll ows:

the only | ogical reading of the
statute is that before an obstetrica
patient's renmedy is |imted by the N CA
pl an, the patient nust be given pre-delivery
notice of the health care provider's
participation in the plan. Section 766. 316
requires that obstetrical patients be given
notice "as to the limted no-fault
alternative for birth-rel ated neurol ogi cal
injuries."” That notice nmust "include a
cl ear and conci se expl anation of a patient's
rights and limtations under the plan."
§ 766.316. This | anguage nakes cl ear that
t he pur pose of the notice is to give an
obstetrical patient an opportunity to make
an i nformed choi ce between using a health
care provider participating in the N CA plan
or using a provider who is not a participant
and thereby preserving her civil renedies.
Turner v. Hubrich, 656 So. 2d 970, 971 (Fl a.
5th DCA 1995). In order to effectuate this
purpose a NI CA participant nust give a
patient notice of the "no-fault alternative
for birth-related neurological injuries" a
reasonable tinme prior to delivery, when
practi cabl e.

11



Galen of Florida, Inc. v. Braniff, 696 So. 2d 308, 309 (Fla.

1997). The Court further observed:

Under our reading of the statute, in order
to preserve their imune status, N CA
participants who are in a position to notify
their patients of their participation a
reasonabl e tinme before delivery sinply need
to give the notice in a tinmely manner. In
those cases where it is not practicable to
notify the patient prior to delivery, pre-
delivery notice will not be required.

Whet her a health care provider was in a
position to give a patient pre-delivery
notice of participation and whether notice
was given a reasonable tine before delivery
wi || depend on the circunstances of each
case and therefore nust be determ ned on a
case- by-case basis.

|d. at 311. Consequently, the Court held:

. . as a condition precedent to invoking
the Florida Birth-Rel ated Neurol ogi cal
| njury Conpensation Plan as a patient's
excl usive renedy, health care providers
nmust, when practicable, give their
obstetrical patients notice of their
participation in the plan a reasonable tinme
prior to delivery.

| d. at 3009.

Findings related to Ms. Standley's
prenatal care and notice

14. M. Standley received her prenatal care at Advanced
Wnen's Health Specialists (AWHS), Altanonte Springs, Florida,
where she was first seen with regard to the pregnancy at issue
on Decenber 14, 1995. At that time, the AWHS group practice

i ncluded at | east three physicians: Edward S. Guindi, MD.,

12



Jon F. Sweet, MD., and Eileen F. Farwick, D.O (Joint

1-7).

at that tine is not apparent fromthe record; however,

to AVWHS

records,

January 4, 1996. (Joint Exhibit 1-7).

chart

ostensi bly signed by Ms. Standl ey on Decenber 14,

15.

at AVWHS included a Notice to CQur

Exhi bi t

Whet her Dr. Parker was al so associated with the practice

accordi ng

he was associated with the practice by

Pertinent to the notice issue, Ms. Standley's patient

notice form provi ded, as foll ows:

NOTI CE TO OQUR OBSTETRI C PATI ENTS

| have been furnished information by
Advanced Wnen's Health Specialists prepared
by the Florida Birth Rel ated Neurol ogi cal

I njury Conpensation Association, and have
been advised that Jon F. Sweet, MD. is a
participating physician in that program
wherein certain limted conpensation is
avail able in the event certain neurol ogical
injury may occur during |abor, delivery or
resuscitation. For specifics on the
program | understand | can contact the
Florida Birth Rel ated Neurol ogical Injury
Conmpensati on Association (N CA), Barnett
Bank Buil ding, 315 South Cal houn Street,
Suite 312, Tallahassee, Florida 32301,
(904) 488-8191. | further acknow edge that
| have received a copy of the brochure by
NI CA.

Dated this day of , 19

Si gnature

Name of Pati ent

13

1995.

hstetric Patients form

The



SS#

Attest:

(Nurse or Physician)

Dat e:

16. Notably, the notice form does not advise M. Standley
that any AWHS physician, other than Dr. Sweet, was a
participating physician in the Plan, although it had a
reasonabl e opportunity to do so, if any were, and the record is
devoid of any proof to suggest or support a conclusion that
notice was provided by Dr. Parker or that it was not practicable
for Dr. Parker to provide Ms. Standl ey notice during her
prenatal care at AWHS. 8§ 766.316, Fla. Stat. ("[E]ach
participating physician . . . shall provide notice to the
obstetrical patients thereof as to the limted no-fault
alternative for birth-rel ated neurol ogical injures."); Schur v.

Fl orida Birth-Rel ated Neurol ogical Injury Conpensation

Associ ation, 832 So. 2d 188, 192 (Fla. 1st DCA 2002)("The plain

| anguage of this section shows an intention that the N CA plan
i mmuni zes a physician only when he or she provides notice.")

Fi ndi ngs related to Davante's
birth and notice

17. As for Ms. Standley's adm ssion to Florida Hospital

Al tanonte on June 26, 1996, for Davante's birth, there is no

14



proof that either Dr. Parker or Florida Hospital Altanonte
provi ded Ms. Standley notice, although they had a reasonable
opportunity to do so. There is |Iikew se no proof to support a
conclusion that there was a nedical energency or other reason
that rendered it not practicable for themto have done so.

CONCLUSI ONS OF LAW

18. The Division of Adm nistrative Hearings has
jurisdiction over the parties to, and the subject matter of,
t hese proceedings. 8§ 766.301, et seq., Fla. Stat.

19. In resolving whether a claimis conpensable, the
adm nistrative | aw judge nust make the foll ow ng determ nation
based upon the avail abl e evi dence:

(a) Wiether the injury claimed is a
birth-rel ated neurological injury. |If the
cl ai mant has denonstrated, to the
satisfaction of the adm nistrative | aw
j udge, that the infant has sustained a brain
or spinal cord injury caused by oxygen
deprivation or mechanical injury and that
the infant was thereby rendered permanently
and substantially nentally and physically
i npai red, a rebuttable presunption shall
arise that the injury is a birth-related
neurological injury as defined in s.

766. 302(2).

(b) \Whether obstetrical services were
delivered by a participating physician in
t he course of |abor, delivery, or
resuscitation in the i nmedi ate post-delivery
period in a hospital; or by a certified
nurse mdwi fe in a teaching hospital
supervi sed by a participating physician in
t he course of |abor, delivery, or

15



resuscitation in the i nmedi ate post-delivery
period in a hospital.

§ 766.309(1), Fla. Stat. An award may be sustained only if the
adm ni strative | aw judge concludes that the "infant has
sustained a birth-rel ated neurol ogical injury and that
obstetrical services were delivered by a participating physician
at birth." 8§ 766.31(1), Fla. Stat.

20. Pertinent to this case, "birth-rel ated neurol ogi ca
injury" is defined by Section 766.302(2), Florida Statutes
(1995), to nean:

injury to the brain or spinal cord of a live
i nfant wei ghing at | east 2,500 grans at
birth caused by oxygen deprivation or
mechani cal injury occurring in the course of
| abor, delivery, or resuscitation in the

i mredi ate postdelivery period in a hospital,
whi ch renders the infant permanently and
substantially nmentally and physically
inpaired. This definition shall apply to
live births only and shall not include
disability or death caused by genetic or
congeni tal abnormality.

21. Here, the proof denonstrated, that Davante's
neurol ogic inpairment (a right brachial plexus palsy) was not
caused by "an injury to the brain or spinal cord caused by
oxygen deprivation or mechanical injury occurring in the course
of I abor, delivery, or resuscitation” and that Davante was not
"permanent|y and substantially mentally . . . inpaired."®

Consequently, given the provisions of Section 766.302(2),

Florida Statutes, Davante does not qualify for coverage under

16



the Plan. See also Hunana of Florida, Inc. v. MKaughan, 652

So. 2d 852, 859 (Fla. 2d DCA 1995)("[B]ecause the Plan . . . is
a statutory substitute for common law rights and liabilities, it
shoul d be strictly construed to include only those subjects

clearly enbraced within its terns."), approved, Florida Birth-

Rel at ed Neurol ogi cal I njury Conpensati on Association v.

McKaughan, 668 So. 2d 974, 979 (Fla. 1996); Florida Birth-

Rel at ed Neurol ogical |Injury Conpensati on Association v. Florida

Division of Adm nistrative Hearings, 686 So. 2d 1349 (Fl a.

1997) (The Plan is witten in the conjunctive and can only be
interpreted to require both substantial nental and physica
inmpairnment.). Moreover, for reasons appearing nore fully in the
Fi ndi ngs of Fact, the proof failed to denonstrate that the
hospital and the participating physician conplied with the
notice provisions of the Plan.

CONCLUSI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

ORDERED t hat the claimfor conpensation filed by
Ti ssany Standl ey, on behalf of, and as parent and natural

guardi an of Davante Smith, a mnor, is dism ssed with prejudice.

17



DONE AND ORDERED t his 31st day of January, 2006, in

Tal | ahassee, Leon County, Flori da.

W LLI AM J. KENDRI CK

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl.us

Filed with the Clerk of the
D vision of Adm nistrative Hearings
this 31st day of January, 2006.

ENDNOTES
1/ The circunstances giving rise to the filing of the claim as
well as Petitioner's position on conpensability and request for

relief, were set forth in the petition, as follows:

Circunstances Getting Raised to the Filing of This Claim

5. A nedical malpractice suit was filed by
the parents as the nother and father and
nat ural guardi ans of, and on behal f of
DAVANTE SMTH in the G rcuit Court of the
Ei ghteenth Judicial Circuit in and for

Sem nol e County, Florida, case number 98-
1990- CA-09, on Septenber 25, 1998.

6. On Novenber 16, 2004, Defendants, by and
t hrough their counsel filed a Motion to
Amend Answer and Affirmative Defenses to
include that this matter was subject to the
Neur ol ogi cal Injury Conpensation Act (N CA),
and on Decenber 17, 2004, Defendants filed a
Motion to Abate the Cvil Action and
requested referral to N CA

18



7. An Order granting Defendants' Mtion to
Amend Answers to Affirmative Defenses and
Def endants’ Mdtion to Abate was entered by

t he Honorabl e Judge Debra Nel son in the
circuit civil action on February 7, 2005, on
the basis that conpensability and notice

i ssues were to be resolved by an

Adm ni strati ve Law Judge and were not within
the circuit court jurisdiction, and
Plaintiffs' were directed to file this
petition.

8. Plaintiffs, TISSANY STANDLEY and DAVANTE
SM TH deny that this matter neets the
requi rements of NI CA

* * *

The Request for Bifurcation:

10. The cl aimant requests that the

Adm ni strative Law Judge assigned to this
matter bifurcate the proceedi ngs, addressing
conpensability and notice pursuant to

8§766. 316 at the first proceeding and the
award pursuant to 8766.31 at the second
proceeding if it is determ ned DAVANTE SM TH
incurred a birth rel ated neurol ogical injury
subject to 8766.301 et seq.

2/  The Joint Exhibits were, as follows: Joint Exhibit 1,

medi cal records filed with DOAH on Decenber 14, 2005, and
identified in the Notice of Filing Medical Records as itens 1-7,
herein marked Joint Exhibit 1-1 through 1-7; Joint Exhibit 2,

t he deposition of M chael Duchowny, MD.; and Joint Exhibit 3,
the deposition of Donald WIllis, MD. Intervenors' exhibits
were, as follows: Exhibit 1, the deposition of Robert Cullen,
M D.; Exhibit 2, nedical records of Davante Smith from Florida
Hospital for June 27, 1996 to June 30, 1996; Exhibit 3, nedica
records of Davante Smth from John G ossman, MD.; Exhibit 4,
psychol ogi cal eval uation of Davante Smth from Deborah Day,
Psy.D.; Exhibit 5, report of neurological consultation of
Davante Smth from Robert Cullen, MD.; Exhibit 6, deposition of
John Grossman, M D.; and Exhibit 7, Notice to Qur Obstetric
Patients, dated Decenber 14, 1995.
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3/ The first stage of "labor" is comonly understood to
"begin[] with the onset of regular uterine contractions."”
Dorland's Illustrated Medical Dictionary, 28th Edition, 1994.
"Regular,” is commonly understood to nean "[o]ccurring at fixed
intervals, periodic.” The Anerican Heritage Dictionary of the
Engli sh Language, New College Edition (1979). Simlarly,
"persistent,” as that termis used in Section 395.002(9)(b)3,
Florida Statutes (Supp. 1998), discussed infra at Endnote 8, is
comonly understood to nean "[i]nsistently repetitive or
continuous." 1d.

4/ The Apgar scores assigned to Davante are a nuneri cal
expression of the condition of a newborn, and reflect the sum
poi nts gai ned on assessnent of heart rate, respiratory effort,
nmuscl e tone, reflex irritation, and skin color, with each
category being assigned a score ranging fromthe | owest score of
O to a maxi num score of 2. As noted, at one mnute, Davante's
Apgar score totaled 7, with heart rate, respiratory effort, and
reflex irritation being graded at 2 each, muscle tone being
graded at 1, and skin color being graded at 0. At five m nutes,
Davante's Apgar score totaled 9, with heart rate, respiratory
effort, nuscle tone, and reflex irritation being graded at 2
each, and col or being graded at 1.

5/ M chael Duchowny, MD., a physician board-certified in
pedi atrics, neurology with special conpetence in child
neurol ogy, and clinical neurophysiol ogy, exanm ned Davante on
July 11, 2005, and noted the follow ng physical limtations:

Devant e' s NEUROLOQ CAL EXAM NATI ON reveal s a
striking asymetry of the right shoul der,
dorsal region and upper extremty. There is
wi despread atrophy of the shoul der, arm and
forearm conpartnments with a prom nent

fl exion contracture of the right el bow
Devante has very limted supination. The
pectoralis major and m nor nuscul ature is
clearly dimnished on the right conpared to
the left and there is prom nent scapul ar
winging wwth | oss of nuscul ature of the
serratus anterior, the rhomboids, and teres
muscul ature. The deltoid region is also
small and there is hollow ng of the
suprascapul ar region. Devante is unable to
el evate the right armto the horizonta
position and cannot nove the right arm
vertically without pulling on it with his
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left arm He has dimnished armsw ng while
wal ki ng and has an unsteady notion due to
the right flexion contracture. There is
sensory loss in the C4, 5 and C6 der mat onal
distributions. The right triceps and biceps
refl exes are absent conpared to 1-2+ on the
left and the brachial radialis is trace
conpared to 1+ on the left. |In contrast,
the deep tendon reflexes in the |ower
extremty are 2+ and symetric and both

pl antar responses are downgoi ng. Devante
also manifests a mld scoliosis, which is
convex to the left.

(Joint Exhibit 2).

6/ The "central nervous systenmf is commonly understood to nean
"that portion of the nervous system consisting of the brain and
spinal cord." See "central nervous s." under "system"
Dorland's Illustrated Medical Dictionary, 28th Edition, 1994.

7/ O lLeary v. Florida Birth-Rel ated Neurol ogical |njury
Conpensati on Associ ation, 757 So. 2d 624, 627 (Fla. 5th DCA
2000) ("Al'l questions of conpensability, including those which
ari se regardi ng the adequacy of notice, are properly decided in
the adm nistrative forum™) Accord University of Mam v. MA. ,
793 So. 2d 999 (Fla. 3d DCA 2001); Tabb v. Florida Birth-Rel ated

Neur ol ogi cal | njury Conpensation Associ ati on, 880 So. 2d 1253
(Fla. 1st DCA 2004). See also Gugelmn v. Division of

Admi nistrative Hearings, 815 So. 2d 764 (Fla. 4th DCA 2002);
Behan v. Florida Birth-Rel ated Neurol ogi cal Conpensati on
Associ ation, 664 So. 2d 1173 (Fla. 4th DCA 1995). But see All
Children's Hospital, Inc. v. Departnent of Adm nistrative
Heari ngs, 863 So. 2d 450 (Fla. 2d DCA 2004) (certifying
conflict); Florida Health Sciences Center, Inc. v. Division of
Adm ni strative Hearings, 871 So. 2d 1062 (Fla. 2d DCA

2004) (sane); Florida Birth-Rel ated Neurological Injury
Conpensati on Associ ation v. Ferguson, 869 So. 2d 686 (Fla. 2d
DCA 2004) (sane); and, Bayfront Medical Center, Inc. v. Florida
Bi rt h-Rel at ed Neurol ogical Injury Conpensation Associ ation, 893
So. 2d 636 (Fla. 2d DCA 2005).

8/ Section 766.316, Florida Statutes, was anended by Chapter
98-113, Section 4, Laws of Florida, to read as foll ows:

766. 316 Notice to obstetrical patients of
participation in the plan.--Each hospital
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with a participating physician on his staff
and each participating physician, other than
residents, assistant residents, and interns
deened to be participating physicians under
S. 766.314(4)(c), under the Florida Birth-
Rel at ed Neurol ogi cal Injury Conpensation

Pl an shall provide notice to the obstetrical
patients as to the limted no-fault
alternative for birth-rel ated neurol ogi cal
injures. Such notice shall be provided on
forms furnished by the association and shal

i nclude a clear and conci se explanation of a
patient's rights and |imtations under the
pl an. The hospital or the participating
physi cian may el ect to have the patient sign
a form acknow edgi ng recei pt of the notice
form Signature of the patient

acknow edgi ng recei pt of the notice form

rai ses a rebuttable presunption that the
notice requirenents of this section have
been net. Notice need not be given to a
pati ent when the patient has an energency
nedi cal condition as defined in s.

[ 395.002(9)(b)] or when notice is not
practicable. (Amendnent underlined).

And, Section 395.002(9)(b), Florida Statutes (Supp. 1998)
defined "energency nedical condition"” to nean:

(b) Wth respect to a pregnant woman:

1. That there is inadequate tinme to effect
safe transfer to another hospital prior to
del i very;

2. That a transfer may pose a threat to the
health and safety of the patient or fetus;
or

3. That there is evidence of the onset and
persi stence of uterine contracti ons or
rupture of the nenbranes.

However, Chapter 98-113, Section 7, Laws of Florida, provided
that "[a] nmendnents to section 766.316, Florida Statutes, shal
take effect July 1, 1998, and shall apply only to causes of
action accruing on or after that date."” Consequently, since
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Davant e was born June 27, 1996, neither the anmendnents to
Section 766.316, Florida Statutes, nor the definition of
"energency nedical condition,” as it appears in Section
395.002(9)(b), Florida Statutes, are applicable to this case.
Nevert hel ess, were the anendnents applicable it would not change
the result reached, since there was no proof that on adm ssion
to Florida Hospital Altanonte on June 26, 1996, at 3:25 p.m, or
thereafter, until 7:00 p.m, when her nenbranes were ruptured,
Ms. Standl ey had an "energency nedical condition," as defined by
Section 395.002(9)(b), Florida Statutes (Supp. 1998), or the
giving of notice was ot herw se not practicable.

9/ Gven Davante's failure to otherw se qualify for coverage
under the Plan, it is unnecessary to resolve whether, although
Davant e evi dences a substantial inpairnment to his upper right

extremty, Davante is substantially "physically inpaired," as

that termis used in the Plan.

COPI ES FURNI SHED
(Via certified mail)

Tricia A Madden, Esquire

Tricia A Mdden, P.A

500 East Altanonte Drive, Suite 200

Al tanonte Springs, Florida 32701

(Certified Mail No. 7003 1010 0001 2044 4777)

Kenney Shi pl ey, Executive Director
Florida Birth Rel ated Neur ol ogi cal
I njury Conpensation Association
2360 Chri stopher Place, Suite 1
Tal | ahassee, Florida 32308
(Certified Mail No. 7003 1010 0001 2044 4784)

Ruth C. Gsborne, Esquire

Thomas E. Dukes, I11, Esquire

McEwan, Martinez & Dukes, P.A.

Post OFfice Box 753

Ol ando, Florida 32802-0753

(Certified Mail No. 7003 1010 0001 2044 4791)
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Wendel | B. Hays, Esquire

George W Tate, 111, Esquire

Broad & Casse

390 North Orange Avenue, Suite 1100

Ol ando, Florida 32801

(Certified Mail No. 7003 1010 0001 2044 4807)

John V. Parker, M D.

Advanced Wnen's Health Specialists, P. A

Al tanonte Drive, Suite 326

Al tanonte Springs, Florida 32701

(Certified Mail No. 7003 1010 0001 2044 4814)

Fl ori da Hospital Altanonte

601 East Altanmonte Drive

Al tanonte Springs, Florida 32701

(Certified Mail No. 7003 1010 0001 2044 4821)

Charl ene W I | oughby, Director

Consuner Services Unit - Enforcement
Department of Health

4052 Bal d Cypress Way, Bin C75

Tal | ahassee, Florida 32399-3275

(Certified Mail No. 7003 1010 0001 2044 4838)

NOTI CE OF RIGHT TO JUDl Cl AL REVI EW

A party who is adversely affected by this Final Oder is entitled
to judicial review pursuant to Sections 120.68 and 766. 311,
Florida Statutes. Review proceedings are governed by the Florida
Rul es of Appellate Procedure. Such proceedi ngs are conmmenced by
filing the original of a notice of appeal with the Agency Cerk
of the Division of Adm nistrative Hearings and a copy,
acconpani ed by filing fees prescribed by law, with the
appropriate District Court of Appeal. See Section 766. 311,
Florida Statutes, and Florida Birth-Rel ated Neurol ogical Injury
Conpensati on Association v. Carreras, 598 So. 2d 299 (Fla. 1st
DCA 1992). The notice of appeal nust be filed wthin 30 days of
rendition of the order to be revi ewed.
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